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SPECIAL NOTICES

Governor's Executive Order 2004-0004: Wildland Fire Management
EXECUTIVE ORDER
Wildland Fire Management
WHEREAS, the danger from wildland fires is high throughout the state of Utah;

WHEREAS, numerous wildland fires are anticipated statewide that will present a serious threat to public safety, property,
natural resources and the environment;

WHEREAS, some of the areas where fires are anticipated are extremely remote and inaccessible and the situation has the
potential to worsen greatly if left unattended;

WHEREAS, immediate action is required to suppress these fires as they occur and mitigate post-burn flash floods to protect
public safety, property, natural resources and the environment; and

WHEREAS, these conditions, as they arise, do create a disaster emergency within the intent of the Disaster Response and
Recovery Act of 1981;

NOW, THEREFORE, |, Olene S. Walker, Governor of the state of Utah by virtue of the power vested in me by the
constitution and the laws of the state of Utah, do hereby order that:

Itis found, determined and declared that a “State of Emergency” exists statewide due to the threat to public safety, property,
natural resources and the environment for thirty days, effective as of May 10, 2004, requiring aid, assistance and relief available
pursuant to the provisions of state statutes, and the State Emergency Operations Plan, which is hereby activated.

IN WITNESS, WHEREOF, | have hereunto set my
hand and caused to be affixed the Great Seal of the
state of Utah. Done in Salt Lake City, Utah, this 10th
day of May, 2004.

(State Seal)

OLENE S. WALKER
Governor

ATTEST:
GAYLE F. MCKEACHNIE
Lieutenant Governor

2004-0004

Governor's Executive Order 2004-0002: Regarding Principles of Quality Growth
EXECUTIVE ORDER
Regarding Principles of Quality Growth
WHEREAS, the Quality Growth Act of 1999 created the Quality Growth Commission to advise the Legislature and local

entities on growth management issues and on identifying principles of growth that help achieve the highest possible quality of
growth;
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SPECIAL NOTICES

WHEREAS, the Quality Growth Commission has identified Principles of Quality Growth in response to that charge;

WHEREAS, the state supports the Principles of Quality Growth and encourages implementation of such principles at the
state and local levels;

NOW, THEREFORE, |, Olene S. Walker, Governor of the state of Utah, by virtue of the authority vested in me by the laws
and constitution of the state of Utah, do hereby order as follows:

1. Each state agency shall review the Principles of Quality Growth.

2. Within existing law, funding sources and resources, each state agency shall integrate, to the degree applicable and
practicable, Principles of Quality Growth in state strategies and programs.

3. This Executive Order supercedes and replaces year 2004 Executive Order No. 0001.

IN WITNESS, WHEREOF, | have hereunto set my
hand and caused to be affixed the Great Seal of the
state of Utah. Done at the State Capitol in Salt Lake
City, Utah, this 17th day of May, 2004.

(State Seal)

OLENE S. WALKER
Governor

ATTEST:
GAYLE F. MCKEACHNIE
Lieutenant Governor

2004-0002

End of the Special Notices Section
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NOTICES OF
PROPOSED RULES

A state agency may file a PROPOSED RULE when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between May 1, 2004, 12:00 a.m., and May 14, 2004,
11:59 p.m. are included in this, the June 1, 2004, issue of the Utah State Bulletin.

In this publication, each PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the PROPOSED RULE including the name of a contact person, anticipated cost impact of the rule,
and legal cross-references.

Following the RULE ANALYSIS, the text of the PROPOSED RULE is usually printed. New rules or additions made to
existing rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets
surrounding them (e.g., [example]). Rules being repealed are completely struck out. A row of dotsinthetext(-----
-) indicates that unaffected text was removed to conserve space. If a PROPOSED RULE is too long to print, the
Division of Administrative Rules will include only the RULE ANALYSIS. A copy of each rule that is too long to print is
available from the filing agency or from the Division of Administrative Rules.

The law requires that an agency accept public comment on PROPOSED RULES published in this issue of the Utah
State Bulletin until at least July 1, 2004. The agency may accept comment beyond this date and will list the last day
the agency will accept comment in the RULE ANALYSIS. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency to hold a hearing on a specific PROPOSED RULE. Section 63-46a-5
(1987) requires that a hearing request be received "in writing not more than 15 days after the publication date of the
PROPOSED RULE."

From the end of the public comment period through September 29, 2004, the agency may notify the Division of
Administrative Rules that it wants to make the PROPOSED RULE effective. The agency sets the effective date. The
date may be no fewer than 31 days nor more than 120 days after the publication date of this issue of the Utfah State
Bulletin. Alternatively, the agency may file a CHANGE IN PROPOSED RULE in response to comments received. If the
Division of Administrative Rules does not receive a NOTICE OF EFFECTIVE DATE or a CHANGE IN PROPOSED RULE, the
PRoPOSED RULE filing lapses and the agency must start the process over.

The public, interest groups, and governmental agencies are invited to review and comment on PROPOSED RULES.
Comment may be directed to the contact person identified on the RULE ANALYSIS for each rule.

PROPOSED RULES are governed by Utah Code Section 63-46a-4 (2001); and Utah Administrative Code Rule R15-2,
and Sections R15-4-3, R15-4-4, R15-4-5, R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page.
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NOTICES OF PROPOSED RULES

DAR File No. 27164

Administrative Services, Finance
R25-7-6

Reimbursements for Meals

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27164
FiLED: 05/14/2004, 15:03

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The rule is
being revised as a result of a division review of the meal per
diem for premium cities. The review showed that when
employees travel to premium cities and receive complimentary
meals, they are not being sufficiently compensated for the
remaining meals for that day.

SUMMARY OF THE RULE OR CHANGE: The rule is amended to: 1)
specify under what conditions travelers qualify for premium
rates on the day travel begins and/or the day travel ends; and
2) specify a premium allowance for remaining meals on a day
when travelers receive complimentary meals in premium
cities.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 63A-3-107 and 63A-3-106; and UT L 2000 Ch
344, UT L 2001 Ch 334, UT L 2002 Ch 277, UT L 2003 Ch
342, and SB 1 Item 50, 2004 General Session (DAR NOTE:
S.B. 1 is found at UT L 2004 Ch 256, and will be effective
07/01/2004.)

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: Amending this rule could result in a cost
to the state budget. State agencies (including legislative staff,
the Judicial Branch, and the Utah System of Higher
Education) could spend more to reimburse travelers for meals
in premium cities. They could spend up to $9 more for each
day a traveler receives a complimentary breakfast in a
premium city; up to $8 more for each day a traveler receives a
complimentary lunch in a premium city; and up to $7 more for
each day a traveler receives a complimentary dinner in a
premium city. Finance cannot anticipate the aggregate cost to
the state budget for the following reasons: 1) the Division
does not know how many meals in premium cities agencies
will reimburse; 2) the Division does not know how many
employees traveling to premium cities will receive
complimentary meals; 3) the Division does not know whether
the complimentary meals premium city travelers receive will
be breakfast, lunch, or dinner; and 4) because agencies will
reimburse employees only for actual expenses (up to a
specified maximum dollar amount), there is no way to know
exactly how much agencies will reimburse each employee for
each premium city meal.

(J LOCAL GOVERNMENTS: This rule applies only to state
agencies and state employees and, therefore, will have no
impact on local government.

0 OTHER PERSONS: The amendments to this rule may resultin
savings to employees of the state, legislative staff, the Judicial
Branch, and the Utah System of Higher Education who travel

on business. Employees who travel to premium cities may
receive up to $9 more for each day they receive a
complimentary breakfast in a premium city; up to $8 more for
each day they receive a complimentary lunch in a premium
city; and up to $7 more for each day they receive a
complimentary dinner in a premium city. The Division cannot
anticipate the aggregate savings impact on employees for the
following reasons: 1) the Division does not know how many
employees will be reimbursed for meals in premium cities; 2)
the Division does not know whether the employees traveling
to premium cities will receive complimentary meals; 3) the
Division does not know whether the complimentary meals
employees ftraveling to premium cities receive will be
breakfast, lunch, or dinner; and 4) because employees will be
reimbursed only for actual expenses (up to a specified
maximum dollar amount), there is no way to know exactly how
much each employee will be reimbursed for each premium
city meal.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs associated with the revisions to Section
R25-7-6.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Amendments to Section R25-
7-6 apply only to state agencies and state employees
(including legislative staff, the Judicial Branch, and the Utah
System of Higher Education) and have no impact on
businesses. -- Camille Anthony, Executive Director,
Department of Administrative Services

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ADMINISTRATIVE SERVICES

FINANCE

Room 2110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Teddy Cramer at the above address, by phone at 801-538-
3450, by FAX at 801-538-3244, or by Internet E-mail at
tcramer@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Kim Thorne, Director

R25. Administrative Services, Finance.
R25-7. Travel-Related Reimbursements for State Employees.
R25-7-6. Reimbursement for Meals.

(1) State employees who travel on state business may be eligible
for a meal reimbursement.
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DAR File No. 27164

NOTICES OF PROPOSED RULES

(2) The reimbursement will include tax, tips, and other expenses
associated with the meal.

(3) Allowances for in-state travel differ from those for out-of-
state travel.

(a) The daily travel meal allowance for in-state travel is $30.00
and is computed according to the rates listed in the following table.

TABLE 1

In-State Travel Meal Allowances

Meals Rate
Breakfast $6.00
Lunch $9.00
Dinner $15.00
Total $30.00

(b) The daily travel meal allowance for out-of-state travel is
$38.00 and is computed according to the rates listed in the following
table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals Rate
Breakfast $9.00
Lunch $11.00
Dinner $18.00
Total $38.00

(4) When traveling to premium cities (New York, Los Angeles,
Chicago, San Francisco, Washington DC, Boston, and Atlanta), the
traveler may choose to accept the per diem rate for out-of-state travel or
to be reimbursed at the actual meal cost, with original receipts, up to
$50 per day.

(a) [Fhetravelermustbe-entitled-to-bereimbursed-for-allmeals

7 alify RE 3 Ay ay|The
traveler will qualify for premium rates on the day the travel begins
and/or the day the travel ends only if'the trip is of sufficient duration to
qualify for all meals on that day.

(b) Complimentary meals of a hotel, motel and/or association and

meals included in registration costs are deducted from the $50 premium
allowance as follows:

(i) If breakfast is provided deduct $12, leaving a premium
allowance for lunch and dinner of actual up to $38.

(ii) Iflunch is provided deduct $15, leaving a premium allowance
for breakfast and dinner of actual up to $35.

(iii) If dinner is provided deduct $23. leaving a premium
allowance for breakfast and dinner of actual up to $27.

[6)](c) The traveler must use the same method of reimbursement
for an entire day.

[€6)](d) Actual meal cost includes tips.

[€)](e) Alcoholic beverages are not reimbursable.

(5) When traveling in foreign countries, the traveler may choose
to accept the per diem rate for out-of-state travel or to be reimbursed at
the reasonable, actual meal cost, with original receipts.

(a) The traveler may combine the reimbursement methods during
atrip; however, he must use the same method of reimbursement for an
entire day.

(b) Actual meal cost includes tips.

(c) Alcoholic beverages are not reimbursable.

(6) The meal reimbursement calculation is comprised of three
parts:

(a) The day the travel begins. The traveler's entitlement is
determined by the time of day he leaves his home base (the location the
employee leaves from and/or returns to), as illustrated in the following
table.

TABLE 3
The Day Travel Begins

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

a.m. a.m. p.m. p.m.
12:01-6:00 6:01-noon 12:01-6:00 6:01-midnight
*B, L, D *L, D *D *no meals
In-State

$30.00 $24.00 $15.00 $0
Out-of-State

$38.00 $29.00 $18.00 $0

*B=Breakfast, L=Lunch, D=Dinner

(b) The days at the location.

(i) Complimentary meals of a hotel, motel, and/or association and
meals included in the registration cost are deducted from the total daily
meal allowance.

(i) Meals provided on airlines will not reduce the meal
allowance.

(c) The day the travel ends. The meal reimbursement the traveler
is entitled to is determined by the time of day he returns to his home
base, as illustrated in the following table.

TABLE 4
The Day Travel Ends

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

a.m. a.m. p.m. p.m.
12:01-6:00 6:01-noon 12:01-7:00 7:01-midnight
*no meals *B *B, L *B, L, D
In-State

$0 $6.00 $15.00 $30.00
Out-of-State

$0 $9.00 $20.00 $38.00

*B=Breakfast, L=Lunch, D=Dinner

(7) An employee may be authorized by his Department Director
or designee to receive a meal allowance when his destination is at least
100 miles from his home base and he does not stay overnight.

(a) Breakfast is paid when the employee leaves his home base
before 6:01 a.m.

(b) Lunch is paid when the trip meets one of the following
requirements:

(i) The employee is on an officially approved trip that warrants
entitlement to breakfast and dinner.

(i) The employee leaves his home base before 10 a.m. and
returns after 2 p.m.

(iii) The Department Director provides prior written approval
based on circumstances.

(c) Dinner is paid when the employee leaves his home base and
returns after 7 p.m.

(d) The allowance is not considered an absolute right of the
employee and is authorized at the discretion of the Department Director
or designee.

KEY: air travel, per diem allowances, state employees,
transportation
July [1]2, 2004
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DAR File No. 27149

Notice of Continuation May 1, 2003
63A-3-107

63A-3-106

2000 Utah Laws 344

2001 Utah Laws 334

2002 Utah Laws 277

2003 Utah Laws 342

S.B. 1 Item 50, 2004 General Session

v v

Agriculture and Food, Regulatory
Services

R70-310
Grade A Pasteurized Milk

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 27149
FiLED: 05/12/2004, 13:47

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
proposed amendment adopts the latest version of the Grade A
Pasteurized Milk Ordinance.

SUMMARY OF THE RULE OR CHANGE: This amendment adopts the
2003 version of the Grade A Pasteurized Milk Ordinance.
There are no significant changes in this version.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 4-2-2(1)(j)

THIS RULE OR CHANGE INCORPORATES BY REFERENCE THE
FOLLOWING MATERIAL: U.S. Department of Health and Human
Services Public Health Service Grade A Pasteurized Milk
Ordinance, 2003 version

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: No impact to state budget. Dairy owners
will be affected if they violate any portion of the Grade A
Pasteurized Milk Ordinance.

O LOCAL GOVERNMENTS: No impact to local government. Dairy
owners will be affected if they violate any portion of the Grade
A Pasteurized Milk Ordinance.

0 OTHER PERSONS: Dairy owners will be affected if they violate
any portion of the Grade A Pasteurized Milk Ordinance. We
have no idea how many dairy owners will violate this
ordinance this year. We had one violation last year.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Violation of any
portion of the Grade A Pasteurized Milk Ordinance may result
in civil or criminal action. A penalty not to exceed $5,000 per
violation in a civil proceeding, and in a criminal proceeding is
guilty of a Class B Misdemeanor.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: There will be no fiscal impact
on businesses with the exception of dairy owners. There may

be a penalty to dairy owners if any portion of the Grade A
Pasteurized Milk Ordinance is violated.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

AGRICULTURE AND FOOD

REGULATORY SERVICES

350 N REDWOOD RD

SALT LAKE CITY UT 84116-3087, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Marolyn Leetham or Don McClellan at the above address, by
phone at 801-538-7114 or 801-538-7145, by FAX at 801-538-
7126 or 801-538-7126, or by Internet E-mail at
mleetham@utah.gov or dmcclellan@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Cary G. Peterson, Commissioner

R70. Agriculture and Food, Regulatory Services.
R70-310. Grade A Pasteurized Milk.
R70-310-1. Authority.
A. Promulgated Under the Authority of Subsection 4-2-2(1)(j).
B. Scope - this rule shall apply to all Grade A pasteurized milk
products sold, bought, processed, manufactured or distributed within
the State of Utah.

R70-310-2. Adoption of USPHS Ordinance.

The Grade A Pasteurized Milk Ordinance, [2664]2003
Recommendations of the United States Public Health Service/Food and
Drug Administration, is hereby adopted and incorporated by reference
within this rule. This document is available for public inspection,
during normal working hours, and may be reviewed at the main office
of the Utah Department of Agriculture and Food, 350 No. Redwood
Road, SLC, UT 84116.

R70-310-3. Regulatory Agency Defined.

The definition of "regulatory agency" as given in section 1(x) of
the Grade A Pasteurized Milk Ordinance shall mean the Commissioner
of Agriculture and Food of the State of Utah or his authorized
representative(s).

R70-310-4. Penalty.

Violation of any portion of the Grade A Pasteurized Milk
Ordinance [206+]2003 recommendation may result in civil or criminal
action, pursuant to Section 4-2-15.

KEY: food inspection
[December2;2003]2004

Notice of Continuation February 10, 2000
4-2-2

v v
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DAR File No. 27157

NOTICES OF PROPOSED RULES

Crime Victim Reparations,
Administration

R270-1

Award and Reparations Standards

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27157
FiLED: 05/14/2004, 14:23

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes were authorized by the Crime Victims
Reparation (CVR) Board to increase the maximum amount
allowed for mental health counseling, extend transportation of
deceased victims beyond the United States, and consider
parents, children, and siblings of homicide victims as primary
victims for inpatient and outpatient counseling.

SUMMARY OF THE RULE OR CHANGE: The changes: 1) increase
the maximum award for outpatient mental health counseling
for primary victims to $3,500 and secondary victims to $2,000;
2)increase current provider of mental health services rates; 3)
allow transportation of deceased victims beyond United
States; and 4) allow for parents, children, and siblings of
homicide victims to receive inpatient and outpatient mental
health counseling at the same rate as primary victims.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 63-25a-406(c)

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: CVR derives its funding from
surcharges. No state general fund monies are appropriated.
The proposed rule changes would provide an increased cost
of approximately $300,000.

0 LocAL GOVERNMENTS: CVR rules do not affect local
government; therefore, there is no costs or savings to local
governments.

[0 OTHER PERSONS: There would be an increase in services to
mental health and deceased victims which would mean a
savings to them because of the award payments made on
their behalf.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The CVR office
does not have any compliance costs because the program
does not impose fees on victims of crime for services
provided.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: There would not be a fiscal
impact on businesses since funding comes from the existing
CVR Trust Fund.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

CRIME VICTIM REPARATIONS

ADMINISTRATION

Room 200

350 E 500 S
SALT LAKE CITY UT 84111-3347, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Connie Wettlaufer at the above address, by phone at 801-
238-2371, by FAX at 801-533-4127, or by Internet E-mail at
cwettlaufer@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Dan Davis, Director

R270. Crime Victim Reparations, Administration.
R270-1. Award and Reparation Standards.
R270-1-2. Funeral and Burial Award.

A. Pursuant to Subsection 63-25a-411(4)(f), total award for
funeral and burial expenses is $7,000 for any reasonable and necessary
charges incurred directly relating to the funeral and burial of a victim.
This amount includes transportation of the deceased[-withinthe United
States]. Allowable expenses in this category may include the
emergency acquisition of a burial plot for victims who did not
previously possess or have available to them a plot for burial.

B. Transportation of secondary victims to attend a funeral and
burial service shall be considered as an allowable expense in addition to
the $7,000.

C. Loss of earnings for secondary victims to attend a funeral and
burial service shall be allowed as follows:

1. Three days in-state

2. Five days out-of-state

D. When a victim dies leaving no identifying information, claims
made by a provider cannot be considered.

R270-1-4. Counseling Awards.

A. Pursuant to Subsections 63-25a-402(20) and 63-25a-411(4)(c),
out-patient mental health counseling awards are subject to limitations as
follows:

1. The reparation officer shall approve a standardized treatment
plan.

2. The cost of initial evaluation and testing may not exceed $300
and shall be part of the maximum allowed for counseling. For purposes
herein, an evaluation shall be defined as diagnostic interview
examination including history, mental status, or disposition, in order to
determine a plan of mental health treatment.

3. Primary victims of a crime shall be eligible for a $[2500]3500
maximum mental health counseling award.

(a) Parents, children and siblings of homicide victims shall be
considered at the same rate as primary victims for inpatient and
outpatient counseling.

4. Secondary victims of a crime shall be eligible for a
$[4600]2000 maximum mental health counseling award.

5. Extenuating circumstances warranting consideration of
counseling beyond the maximum may be submitted by the mental
health provider after the maximum award has been reached.
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6. Counseling costs will not be paid in advance but will be paid
on an ongoing basis as victim is being billed.

7. In-patient hospitalization shall only be considered when the
treatment has been recommended by a licensed therapist in life-
threatening situations. In these cases the Crime Victim Reparations
Board shall consider reimbursement of in-patient treatment or contract
with a managed mental health care provider to make recommendations
to the Reparations Officer regarding treatment. A direct relationship to
the crime needs to be established. Acute in-patient hospitalization shall
not exceed $600 per day, which includes all ancillary expenses, and
will be considered payment in full to the provider. Inpatient psychiatric
visits will be limited to one visit per day with payment for the visit
made to the institution at the highest rate of the individuals providing
therapy as set by rule. Reimbursement for testing costs may also be
allowed. Secondary victims shall not be considered for in-patient
hospitalization.

8. Residential and day treatment shall only be considered when
the treatment has been recommended by a licensed therapist to stabilize
the victim's behavior and symptoms. Only facilities with 24 hour
nursing care or 24 hour on call nursing care will be compensated for
residential and day treatment. Residential and day treatment shall not
be used for extended care of dysfunctional families and containment
placements. A direct relationship to the crime needs to be established.
Residential treatment shall not exceed $300 per day and will be
considered payment in full to the provider. Residential treatment shall
be limited to 30 days, unless there are extenuating circumstances
requiring extended care. All residential clients shall receive routine
assessments from a psychiatrist and/or APRN at least once a week for
medication management. Day treatment shall not exceed $200 per day
and will be considered payment in full to the provider. Secondary
victims shall not be considered for residential or day treatment.

9. Child sexual abuse victims under the age of 13 who become
perpetrators shall only be considered for mental health treatment
awards directly related to the victimization. Perpetrators age 13 and
over who have been child sexual abuse victims shall not be eligible for
compensation. The CVR Board or contracting agency for managed
mental health care shall help establish a reasonable percentage
regarding victimization treatment for inpatient, residential and day
treatment. Out-patient claims shall be determined by the Reparation
Officer on a case by case basis upon review of the mental health
treatment plan.

10. Payment for mental health counseling shall only be made to
licensed therapists; or to individuals working towards a license that
provide certified verification of satisfactory completion of an education
and earned degree as required by the State of Utah Department of
Commerce, Division of Professional and Occupational Licensing,
working under the supervision of a supervisor approved by the
Division. Student interns otherwise eligible under 58-1-307(1)(b)
Exceptions from licensure, and/or the institution/facility/agency
responsible for the supervision of the student, shall not be eligible for
payment under this rule for counseling services provided by the
student.

11. Payment of hypnotherapy shall only be considered when
treatment is performed by a licensed mental health therapist based upon
an approved Treatment Plan.

12. The following maximum amounts shall be payable for mental
health counseling:

(a) up to $[425]130 per hour for individual and family therapy
performed by licensed psychiatrists, and up to $[62-56]65 per hour for
group therapy;

(b) up to $[85]90 per hour for individual and family therapy
performed by licensed psychologists and up to $[42:50]45 per hour for
group therapy;

(c) up to $[65]70 per hour for individual and family therapy
performed by [an-C-S-WM-S-W-ormarriage-and familya licensed
master's level therapist or an Advanced Practice Registered Nurse, and
up to $[32:50]35 per hour for group therapy. These rates shall also
apply to therapists working towards a license and supervised by a
licensed therapist;

(d) The above-mentioned rates shall apply to individuals
performing treatment, and not those supervising treatment.

13.  Chemical dependency specific treatment will not be
compensated unless the Reparation Officer determines that it is directly
related to the crime. The CVR Board may review extenuating
circumstance cases.

KEY: victim compensation, victims of crimes
[August1;-2003]2004

Notice of Continuation December 10, 2001
63-25a-401 et seq.

v v

Environmental Quality, Water Quality

R317-6
Ground Water Quality Protection

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 27177
FiLeD: 05/14/2004, 17:22

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The rule is
being updated to reflect current references and additions to
EPA Drinking Water standards. EPA Drinking Water
standards are incorporated into the ground water quality
standards. The rule is also being modified to allow for a more
reasonable allowance for natural variations in background
water quality in an effort to reduce false positives.

SUMMARY OF THE RULE OR CHANGE: The rule changes include
three primary changes: 1) updating Ground Water Quality
Standards Table (Table 1), to reflect changes and additions to
Federal Maximum Contamination Levels and Maximum
Residual Disinfection Levels under EPA Drinking Water
regulations; 2) updated definitions and references throughout
the ground water rules; and 3) adjustments to protection levels
to reflect a more reasonable representation of natural
background variation in groundwater and reduce the
occurrence of false positives.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-4-104

ANTICIPATED COST OR SAVINGS TO:

00 THE STATE BUDGET: No additional costs or savings are
anticipated. The changes in protection levels will allow State
staff to minimize time spent on erroneous out of compliance
issues.
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O LOCAL GOVERNMENTS: The proposed changes do not directly
affect local governments. No additional costs or savings are
anticipated.

0 OTHER PERSONS: The proposed changes in protection levels
will reduce unnecessary accelerated monitoring and analysis
costs for some permittees.

COMPLIANCE COSTS FOR AFFECTED PERSONS: No additional
compliance costs are anticipated as a result of the proposed
amendments. The proposed changes in protection levels will
reduce unnecessary accelerated monitoring and analysis
costs for some permittees, unwarranted expenditure of
Division resources, and undue public concern.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in
protection levels will reduce unnecessary accelerated
monitoring and analysis costs for some permittees.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/16/2004

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-6. Ground Water Quality Protection.
R317-6-2. Ground Water Quality Standards.
2.1 The following Ground Water Quality Standards as listed in
Table I are adopted for protection of ground water quality.

TABLE 1

GROUND WATER QUALITY STANDARDS
Parameter Milligrams per Tliter
(mg/1) unless noted
otherwise and based
on analysis of
filtered sample
except for Mercury
and organic compounds

PHYSICAL CHARACTERISTICS

Color (units) 15.0
Corrosivity (characteristic) noncorrosive
Odor (threshold number) 3.0

pH (units) 6.5-8.5

INORGANIC CHEMICALS

Bromate 0.01
Chloramine (as C1,) 4
Chlorine (as C1,) 4
Chlorine Dioxide 0.8
Chlorite 1.0
Cyanide (free) 0.2
Fluoride 4.0
Nitrate (as N) 10.0
Nitrite (as N) 1.0
Total Nitrate/Nitrite (as N) 10.0
METALS

Antimony 0.006
Asbestos (fibers/1 and > 10 microns in Tength) 7.0x10°
Arsenic 0.05
Barium 2.0
Beryllium 0.004
Cadmium 0.005
Chromium 0.1
Copper 1.3
Lead 0.015
Mercury 0.002
Selenium 0.05
Silver 0.1
Thallium 0.002
Zinc 5.0

ORGANIC CHEMICALS
Pesticides and PCBs

Alachlor 0.002
Aldicarb 0.003
Aldicarb sulfone 0.002
Aldicarb sulfoxide 0.004
Atrazine 0.003
Carbofuran 0.04
Chlordane 0.002
Dalapon (sodium salt) 0.2
Dibromochloropropane (DBCP) 0.0002
2, 4-D 0.07
Dichlorophenoxyacetic acid (2, 4-) (2,4D) 0.07
Dinoseb 0.007
Diquat 0.02
Endothall 0.1
Endrin 0.002
Ethylene Dibromide (EDB) 0.00005
Glyphosate 0.7
Heptachlor 0.0004
Heptachlor epoxide 0.0002
Lindane 0.0002
Methoxychlor 0.04
Oxamyl (Vydate) 0.2
Pentachlorophenol 0.001
Picloram 0.5
Polychlorinated Biphenyls 0.0005
Simazine 0.004
Toxaphene 0.003
2, 4, 5-TP (Silvex) 0.05
VOLATILE ORGANIC CHEMICALS

Benzene 0.005
Benzo (a) pyrene (PAH) 0.0002
Carbon tetrachloride 0.005
1, 2 - Dichloroethane 0.005
1, 1 - Dichloroethylene 0.007
1, 1, 1-Trichloroethane 0.200
Dichloromethane 0.005
Di_(2-ethylhexyl) adipate 0.4

Di (2-ethylhexyl) phthalate 0.006
Dioxin (2,3,7,8-TCDD) 0.00000003
para - Dichlorobenzene 0.075
o-Dichlorobenzene 0.6
cis-1,2 dichloroethylene 0.07
trans-1,2 dichloroethylene 0.1
1,2 Dichloropropane 0.005
Ethylbenzene 0.7
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Hexachlorobenzene 0.001
Hexachlorocyclopentadiene 0.05
Monochlorobenzene 0.1
Styrene 0.1
Tetrachloroethylene 0.005
Toluene 1
Trichlorobenzene (1,2,4-) 0.07
Irichloroethane (1,1,1-) 0.2
Irichloroethane (1,1,2-) 0.005
Trichloroethylene 0.005
Vinyl chloride 0.002
Xylenes (Total) 10
OTHER ORGANIC CHEMICALS

[Frihatomethanes 6-1]

Five Haloacetic Acids (HAA5) 0.06
(Monochloroacetic acid)
(Dichloroacetic acid)
(Trichloroacetic acid)
(Bromoacetic acid)
(Dibromoacetic acid)
Total Trihalomethanes (TTHM) 0.08

RADIONUCLIDES

The following are the maximum contaminant levels for
Radium-226 and Radium-228, and gross alpha particle
radioactivity, beta particle radioactivity, [amrd—]photon
radioactivity, and uranium concentration:

Combined Radium-226 and Radium-228 5pCi/1
Gross alpha particle activity,

including Radium-226 but

excluding Radon and Uranium 15pCi /1
Uranium 0.030 mg/1

Beta particle and photon radioactivity

The average annual concentration from man-made
radionuclides of beta particle and photon radioactivity
from man-made radionuclides shall not produce an annual
dose equivalent to the total body or any internal organ
greater than four millirem/year.

Except for the radionuclides listed below, the
concentration of man-made radionuclides causing four
millirem total body or organ dose equivalents shall be
calculated on the basis of a two liter per day drinking
water intake using the 168 hour data listed in "Maximum
Permissible Body Burden and Maximum Permissible Concentration
Exposure", NBS Handbook 69 as amended August 1962, U.S.
Department of Commerce. If two or more radionuclides are
present, the sum of their annual dose equivalent to the total
body or to any organ shall not exceed four millirem/year.

Average annual concentrations assumed to produce a
total body or organ dose of four millirem/year:

Radionuclide Critical Organ pCi per Titer
Tritium
Strontium-90

Total Body
Bone Marrow

20,000

8

2.2 A permit specific ground water quality standard for any
pollutant not specified in Table 1 may be established by the
Executive Secretary at a level that will protect public health and the
environment.  This permit limit may be based on U.S.
Environmental Protection Agency maximum contaminant level
goals, health advisories, risk based contaminant levels, standards
established by other regulatory agencies and other relevant
information.

R317-6-4. Ground Water Class Protection Levels.

4.1 GENERAL

A. Protection levels are ground water pollutant concentration
limits, set by ground water class, for the operation of facilities that
discharge or would probably discharge to ground water.

B. For the physical characteristics (color, corrosivity, odor, and
pH) and radionuclides listed in Table 1, the values listed are the
protection levels for all ground water classes.

4.2 CLASS IA PROTECTION LEVELS

A. Class IA ground water will be protected to the maximum
extent feasible from degradation due to facilities that discharge or
would probably discharge to ground water.

B. The following protection levels will apply:

1. Total dissolved solids may not exceed the [lesser|greater of
[+4]1.25 times the background or background plus two standard
deviations.|value-or-500-mgA:]

2. When a contaminant is not present in a detectable amount as
a background concentration, the concentration of the pollutant may
not exceed the greater of 0.1 times the ground water quality standard
value, or the limit of detection.

3. When a contaminant is present in a detectable amount as a
background concentration, the concentration of the pollutant may
not exceed the greater of [+4+]1.25 times the background
concentration, [er—][0-+]0.25 times the ground water quality
standard, or background plus two standard deviations; however, in
no case will the concentration of a pollutant be allowed to exceed
the ground water quality standard.

4.3 CLASS IB PROTECTION LEVELS

A. Class IB ground water will be protected as an irreplaceable
source of drinking water.

B. The following protection levels will apply:

1. Total dissolved solids may not exceed the lesser of 1.1 times
the background value or 2000mg/1.

2. When a contaminant is not present in a detectable amount as
a background concentration, the concentration of the pollutant may
not exceed the greater of 0.1 times the ground water quality
standard, or the limit of detection.

3. When a contaminant is present in a detectable amount as a
background concentration, the concentration of the pollutant may
not exceed the greater of 1.1 times the background concentration or
0.1 times the ground water quality standard; however, in no case will
the concentration of a pollutant be allowed to exceed the ground
water quality standard.

4.4 CLASS IC PROTECTION LEVELS

Class IC ground water will be protected as a source of water for
potentially affected wildlife habitat. Limits on increases of total
dissolved solids and organic and inorganic chemical compounds will
be determined in order to meet applicable surface water standards.

4.5 CLASS II PROTECTION LEVELS

A. Class II ground water will be protected for use as drinking
water or other similar beneficial use with conventional treatment
prior to use.

B. The following protection levels will apply:

1. Total dissolved solids may not exceed the greater of 1.25

times the background value_or background plus two standard
deviations.

10
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2. When a contaminant is not present in a detectable amount as
a background concentration, the concentration of the pollutant may
not exceed the greater of 0.25 times the ground water quality
standard, or the limit of detection.

3. When a contaminant is present in a detectable amount as a
background concentration, the concentration of the pollutant may
not exceed the greater of 1.25 times the background concentration|
oz], 0.25 times the ground water quality standard, or background
plus two standard deviations; however, in no case will the
concentration of a pollutant be allowed to exceed the ground water
quality standard.

4.6 CLASS III PROTECTION LEVELS

A. Class III ground water will be protected as a potential
source of drinking water, after substantial treatment, and as a source
of water for industry and agriculture.

B. The following protection levels will apply:

1. Total dissolved solids may not exceed the greater of 1.25
times the background concentration level or background plus two
standard deviations.

2. When a contaminant is not present in a detectable amount as
a background concentration, the concentration of the pollutant may
not exceed the greater of 0.5 times the ground water quality
standard, or the limit of detection.

3. When a contaminant is present in a detectable amount as a
background concentration, the concentration of the pollutant may
not exceed the greater of 1.5 times the background concentration or
0.5 times the ground water quality standard or background plus two
standard deviations; however, in no case will the concentration of a
pollutant be allowed to exceed the ground water quality standard. If
the background concentration exceeds the ground water quality
standard no increase will be allowed.

4.7 CLASS IV PROTECTION LEVELS

Protection levels for Class IV ground water will be established
to protect human health and the environment.

R317-6-6. Implementation.

6.1 DUTY TO APPLY FOR A GROUND WATER
DISCHARGE PERMIT

A. No person may construct, install, or operate any new
facility or modify an existing or new facility, not permitted by rule
under R317-6-6.2, which discharges or would probably result in a
discharge of pollutants that may move directly or indirectly into
ground water, including, but not limited to land application of
wastes; waste storage pits; waste storage piles; landfills and dumps;
large feedlots; mining, milling and metallurgical operations,
including heap leach facilities; and pits, ponds, and lagoons whether
lined or not, without a ground water discharge permit from the
Executive Secretary. A ground water discharge permit application
should be submitted at least 180 days before the permit is needed.

B. All persons who constructed, modified, installed, or
operated any existing facility, not permitted by rule under R317-6-
6.2, which discharges or would probably result in a discharge of
pollutants that may move directly or indirectly into ground water,
including, but not limited to: land application of wastes; waste
storage pits; waste storage piles; landfills and dumps; large feedlots;
mining, milling and metallurgical operations, including heap leach
facilities; and pits, ponds, and lagoons whether lined or not, must
have submitted a notification of the nature and location of the
discharge to the Executive Secretary before February 10, 1990 and
must submit an application for a ground water discharge permit

within one year after receipt of written notice from the Executive
Secretary that a ground water discharge permit is required.

6.2 GROUND WATER DISCHARGE PERMIT BY RULE

A. Except as provided in R317-6-6.2.C, the following facilities
are considered to be permitted by rule and are not required to obtain
a discharge permit under R317-6-6.1 or comply with R317-6-6.3
through R317-6-6.7, R317-6-6.9 through R317-6-6.11,R317-6-6.13,
R317-6-6.16, R317-6-6.17 and R317-6-6.18:

1. facilities with effluent or leachate which has been
demonstrated to the satisfaction of the Executive Secretary to
conform and will not deviate from the applicable class TDS limits,
ground water quality standards, protection levels or other permit
limits and which does not contain any contaminant that may present
a threat to human health, the environment or its potential beneficial
uses of the ground water. The Executive Secretary may require
samples to be analyzed for the presence of contaminants before the
effluent or leachate discharges directly or indirectly into ground
water. If the discharge is by seepage through natural or altered
natural materials, the Executive Secretary may require samples of
the solution be analyzed for the presence of pollutants before or after
seepage;

2. water used for watering of lawns, gardens, or shrubs or for
irrigation for the revegetation of a disturbed land area except for the
direct land application of wastewater;

3. application of agricultural chemicals including fertilizers,
herbicides and pesticides including but not limited to, insecticides
fungicides, rodenticides and fumigants when used in accordance
with current scientifically based manufacturer's recommendations
for the crop, soil, and climate and in accordance with state and
federal statutes, regulations, permits, and orders adopted to avoid
ground water pollution;

4. water used for irrigated agriculture except for the direct land
application of wastewater from municipal, industrial or mining
facilities;

5. flood control systems including detention basins, catch
basins and wetland treatment facilities used for collecting or
conveying storm water runoff;

6. natural ground water seeping or flowing into conventional
mine workings which re-enters the ground by natural gravity flow
prior to pumping or transporting out of the mine and without being
used in any mining or metallurgical process;

7. leachate which results entirely from the direct natural
infiltration of precipitation through undisturbed materials;

8. wells and facilities regulated under the underground
injection control (UIC) program;

9. land application of livestock wastes, within expected crop
nitrogen uptake;

10. individual subsurface wastewater disposal systems
approved by local health departments or large subsurface wastewater
disposal systems approved by the Board;

11. produced water pits, and other oil field waste treatment,
storage, and disposal facilities regulated by the Division of Oil, Gas,
and Mining in accordance with Section 40-6-5(3)(d) and R649-9,
Disposal of Produced Water;

12. reserve pits regulated by the Division of Oil, Gas and
Mining in accordance with Section 40-6-5(3)(a) and R649-3-7,
Drilling and Operating Practices;

13. storage tanks installed or operated under regulations
adopted by the Utah Solid and Hazardous Waste Control Board;
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14. coal mining operations or facilities regulated under the
Coal Mining and Reclamation Act by the Utah Division of Oil, Gas,
and Mining (DOGM). The submission of an application for ground
water discharge permit under R317-6-6.2.C may be required only if
the Executive Secretary, after consideration of recommendations, if
any, by DOGM, determines that the discharge violates applicable
ground water quality standards, applicable Class TDS limits, or is
interfering with a reasonable foreseecable beneficial use of the
ground water. DOGM is not required to establish any administrative
or regulatory requirements which are in addition to the rules of
DOGM for coal mining operations or facilities to implement these
ground water regulations;

15. hazardous waste or solid waste management units managed
or undergoing corrective action under R315-1 through R315-14;

16. solid waste landfills permitted under the requirements of
R315-303;

17. animal feeding operations, as defined in UAC R317-8-
3.5(2) that use liquid waste handling systems, which are not located
within Zone 1 (100 feet) for wells in a confined aquifer or Zone 2
(250 day time of travel) for wells and springs in unconfined aquifers,
in accordance with the Public Drinking Water Regulations UAC
R309-[H3]600, and which meet either of the following criteria:

a) operations constructed prior to the effective date of this rule
which incorporated liquid waste handling systems and which are
either less than 4 million gallons capacity or serve fewer than 1000
animal units, or

b. operations with fewer than the following numbers of
confined animals:

i. 1,500 slaughter and feeder cattle,

ii. 1,050 mature dairy cattle, whether milked or dry cows,

iii. 3,750 swine each weighing over 25 kilograms
(approximately 55 pounds),

iv. 18,750 swine each weighing 25 kilograms or less
(approximately 55 pounds),

v. 750 horses,

vi. 15,000 sheep or lambs,

vii. 82,500 turkeys,

viii. 150,000 laying hens or broilers that use continuous
overflow watering but dry handle wastes,

ix. 45,000 hens or broilers,

x. 7,500 ducks, or

xi. 1,500 animal units

18. animal feeding operations, as defined in UAC R317-8-
3.5(2), which do not utilize liquid waste handling systems;

19. mining, processing or milling facilities handling less than
10 tons per day of metallic and/or nonmetallic ore and waste rock,
not to exceed 2500 tons/year in aggregate unless the processing or
milling uses chemical leaching;

20. pipelines and above-ground storage tanks;

21. drilling operations for metallic minerals, nonmetallic
minerals, water, hydrocarbons, or geothermal energy sources when
done in conformance with applicable regulations of the Utah
Division of Oil, Gas, and Mining or the Utah Division of Water
Rights;

22. land application of municipal sewage sludge for beneficial
use, at or below the agronomic rate and in compliance with the
requirements of 40 CFR 503, July 1, [+993]2000 edition;

23. land application of municipal sewage sludge for mine-
reclamation at a rate higher than the agronomic rate and in
compliance with 40 CFR 503, July 1, [1993]2000 edition;

24. municipal wastewater treatment lagoons receiving no
wastewater from a significant industrial discharger as defined in
R317-8-8.2(12); and

25. facilities and modifications thereto which the Executive
Secretary determines after a review of the application will have a de
minimis actual or potential effect on ground water quality.

B. No facility permitted by rule under R317-6-6.2.A may cause
ground water to exceed ground water quality standards or the
applicable class TDS limits in R317-6-3.1 to R317-6-3.7. If the
background concentration for affected ground water exceeds the
ground water quality standard, the facility may not cause an increase
over background. This section, R317-6-6.2B. does not apply to
facilities undergoing corrective action under R317-6-6.15A.3.

C. The submission of an application for a ground water
discharge permit may be required by the Executive Secretary for any
discharge permitted by rule under R317-6-6.2 ifit is determined that
the discharge may be causing or is likely to cause increases above
the ground water quality standards or applicable class TDS limits
under R317-6-3 or otherwise is interfering or may interfere with
probable future beneficial use of the ground water.

6.3 APPLICATION REQUIREMENTS FOR A GROUND
WATER DISCHARGE PERMIT

Unless otherwise determined by the Executive Secretary, the
application for a permit to discharge wastes or pollutants to ground
water shall include the following complete information:

A. The name and address of the applicant and the name and
address of the owner of the facility if different than the applicant. A
corporate application must be signed by an officer of the
corporation. The name and address of the contact, if different than
above, and telephone numbers for all listed names shall be included.

B. The legal location of the facility by county, quarter-quarter
section, township, and range.

C. The name of the facility and the type of facility, including
the expected facility life.

D. A plat map showing all water wells, including the status and

use of each well, Drinking Water source protection zones,
topography, springs, water bodies, drainages, and man-made
structures within a one-mile radius of the discharge. The plat map
must also show the location and depth of existing or proposed wells
to be used for monitoring ground water quality._ Identify any
applicable Drinking Water source protection ordinances and their
impacts on the proposed permit.
____E. Geologic, hydrologic, and agricultural description of the
geographic area within a one-mile radius of the point of discharge,
including soil types, aquifers, ground water flow direction, ground
water quality, aquifer material, and well logs.

F. The type, source, and chemical, physical, radiological, and
toxic characteristics of the effluent or leachate to be discharged; the
average and maximum daily amount of effluent or leachate
discharged (gpd), the discharge rate (gpm), and the expected
concentrations of any pollutant (mg/l) in each discharge or
combination of discharges. If more than one discharge point is used,
information for each point must be given separately.

G. Information which shows that the discharge can be
controlled and will not migrate into or adversely affect the quality of
any other waters of the state, including the applicable surface water
quality standards, that the discharge is compatible with the receiving
ground water, and that the discharge will comply with the applicable
class TDS limits, ground water quality standards, class protection
levels or an alternate concentration limit proposed by the facility.
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H. For areas where the ground water has not been classified by
the Board, information on the quality of the receiving ground water
sufficient to determine the applicable protection levels.

1. [Fhe]A proposed sampling and analysis monitoring plan[;]
which conforms to EPA Guidance for Quality Assurance Project
Plans, EPA QA/G-5 (EPA/600/R-98/018, February 1998) and
includes a description, where appropriate, of the following:

1. ground water monitoring to determine ground water flow
direction and gradient, background quality at the site, and the quality
of ground water at the compliance monitoring point;

2. installation, use and maintenance of monitoring devices;

3. description of the compliance monitoring area defined by
the compliance monitoring points including the dimensions and
hydrologic and geologic data used to determine the dimensions;

4. monitoring of the vadose zone;

5. measures to prevent ground water contamination after the
cessation of operation, including post-operational monitoring;

6. monitoring well construction and ground water sampling
which conform [te-A-Guide-to-the Selection-of Materialsfor|where
applicable to the Handbook of Suggested Practices for Design and
Installation of Ground-Water Monitoring [Well—Censtruetion
and]Wells (EPA/600/4-89/034, March 1991), ASTM Standards on
Ground Water and Vadose Investigations (1996), Practical Guide for
Ground Water Sampling EPA/600/2-85/104, (November 198[3]5)
and RCRA Ground Water Monitoring Technical Enforcement
Guidance [Manual|Document (1986), unless otherwise specified by
the Executive Secretary;

7.  description and justification of parameters to be
monitored|-];

8. quality assurance and control provisions for monitoring
data.

J. The plans and specifications relating to construction,
modification, and operation of discharge systems.

K. The description of the ground water most likely to be
affected by the discharge, including water quality information of the
receiving ground water prior to discharge, a description of the
aquifer in which the ground water occurs, the depth to the ground
water, the saturated thickness, flow direction, porosity, hydraulic
conductivity, and flow systems characteristics.

L. The compliance sampling plan which in addition to the
information specified in the above item I includes, where
appropriate, provisions for sampling of effluent and for flow
monitoring in order to determine the volume and chemistry of the
discharge onto or below the surface of the ground and a plan for
sampling compliance monitoring points and appropriate nearby
water wells. Sampling and analytical methods proposed in the
application must conform with the most appropriate methods
specified in the following references unless otherwise specified by
the Executive Secretary:

1. Standard Methods for the Examination of Water and
Wastewater, [eighteenth]twentieth edition, 199[2]8; Library of
Congress catalogue number: ISBN: [6-87553-207-1+]0-87553-235-7.

2. E.P.A. Methods, Methods for Chemical Analysis of Water
and Wastes, 1983; Stock Number EPA-600/4-79-020.

3. Techniques of Water Resource Investigations of the U.S.
Geological Survey, ([1982]1998); Book [5-ChapterA3]9.

4. Monitoring requirements in 40 CFR parts 141 and 142,
[499+]2000 ed., Primary Drinking Water Regulations and 40 CFR
parts 264 and 270, [994]2000 ed.

5. National Handbook of Recommended Methods for Water-
Data Acquisition, GSA-GS edition; Book 85 AD-2777, U.S.
Government Printing Office Stock Number 024-001-03489-1.[

M. A description of the flooding potential of the discharge site,
including the 100-year flood plain, and any applicable flood
protection measures.

N. Contingency plan for regaining and maintaining compliance
with the permit limits and for reestablishing best available
technology as defined in the permit.

O. Methods and procedures for inspections of the facility
operations and for detecting failure of the system.

P. For any existing facility, a corrective action plan or
identification of other response measures to be taken to remedy any
violation of applicable ground water quality standards, class TDS
limits or permit limit established under R317-6-6.4E. which has
resulted from discharges occurring prior to issuance of a ground
water discharge permit.

Q. Other information required by the Executive Secretary.

R. All applications for a groundwater discharge permit must be
performed under the direction, and bear the seal, of a professional
engineer or professional geologist.

S. A closure and post closure management plan demonstrating

measures to prevent ground water contamination during the closure
and post closure phases of an operation.

6.4 ISSUANCE OF DISCHARGE PERMIT

A. The Executive Secretary may issue a ground water
discharge permit for a new facility if the Executive Secretary
determines, after reviewing the information provided under R317-6-
6.3, that:

1. the applicant demonstrates that the applicable class TDS
limits, ground water quality standards protection levels, and permit
limits established under R317-6-6.4E will be met;

2. the monitoring plan, sampling and reporting requirements
are adequate to determine compliance with applicable requirements;

3. the applicant is using best available technology to minimize
the discharge of any pollutant; and

4. there is no impairment of present and future beneficial uses
of the ground water.

B. The Board may approve an alternate concentration limit for
a new facility if:

1. The applicant submits a petition for an alternate
concentration limit showing the extent to which the discharge will
exceed the applicable class TDS limits, ground water standards or
applicable protection levels and demonstrates that:

a. the facility is to be located in an area of Class III ground
water;

b. the discharge plan incorporates the use of best available
technology;

c. the alternate concentration limit is justified based on
substantial overriding social and economic benefits; and,

d. the discharge would pose no threat to human health and the
environment.

2. One or more public hearings have been held by the Board in
nearby communities to solicit comment.
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C. The Executive Secretary may issue a ground water
discharge permit for an existing facility provided:

1. the applicant demonstrates that the applicable class TDS
limits, ground water quality standards and protection levels will be
met;

2. the monitoring plan, sampling and reporting requirements
are adequate to determine compliance with applicable requirements;

3. the applicant utilizes treatment and discharge minimization
technology commensurate with plant process design capability and
similar or equivalent to that utilized by facilities that produce similar
products or services with similar production process technology;
and,

4. there is no current or anticipated impairment of present and
future beneficial uses of the ground water.

D. The Board may approve an alternate concentration limit for
a pollutant in ground water at an existing facility or facility
permitted by rule under R317-6-6.2 if the applicant for a ground
water discharge permit shows the extent the discharge exceeds the
applicable class TDS limits, ground water quality standards and
applicable protection levels that correspond to the otherwise
applicable ground water quality standards and demonstrates that:

1. steps are being taken to correct the source of contamination,
including a program and timetable for completion;

2. the pollution poses no threat to human health and the
environment; and

3. the alternate concentration limit is justified based on
overriding social and economic benefits.

E. Analternate concentration limit, once adopted by the Board
under R317-6-6.4B or R317-6-6.4D, shall be the pertinent permit
limit.

F. A facility permitted under this provision shall meet
applicable class TDS limits, ground water quality standards,
protection levels and permit limits.

G. The Board may modify a permit for a new facility to reflect
standards adopted as part of corrective action.

6.16 OUT-OF-COMPLIANCE STATUS

A. Accelerated Monitoring for Probable Out-of-Compliance
Status

If the [eoneentration|value of a single analysis of a pollutant
concentration in any compliance monitoring sample exceeds an
applicable permit limit, the facility shall:

1. Notify the Executive Secretary in writing within 30 days of
receipt of data;

2. [Initiate]Immediately initiate monthly sampling if the value
exceeds both the background concentration of the pollutant by two
standard deviations and an applicable permit limit, unless the
Executive Secretary determines that other periodic sampling is
appropriate, for a period of two months or until the compliance
status of the facility can be determined.

B. Violation of Permit Limits

Out-of-compliance status exists when:

1. The value for two consecutive samples from a compliance
monitoring point exceeds:

a. one or more permit limits; and

b. the [meanground-waterpelutant|background concentration

for that pollutant by two standard deviations (the standard deviation

and background (mean)[mean] being calculated using values for the
ground water pollutant at that compliance monitoring point) unless
the existing permit limit was derived from the background pollutant
concentration plus two standard deviations; or

2. the concentration value of any pollutant in two or more
consecutive samples is statistically significantly higher than the
applicable permit limit. The statistical significance shall be
determined using the statistical methods described in Statistical
Methods for Evaluating Ground Water Monitoring Data from
Hazardous Waste Facilities, Vol. 53, No. 196 of the Federal
Register, Oct. 11, 1988 and supplemental guidance in Guidance For
Data Quality Assessment (EPA/600/R-96/084 January 1998).

C. Failure to Maintain Best Available Technology Required by
Permit

1. Permittee to Provide Information

In the event that the permittee fails to maintain best available
technology or otherwise fails to meet best available technology
standards as required by the permit, the permittee shall submit to the
Executive Secretary a notification and description of the failure
according to R317-6-6.13. Notification shall be given orally within
24 hours of the permittee's discovery of the failure of best available
technology, and shall be followed up by written notification,
including the information necessary to make a determination under
R317-6-6.16.C.2, within five days of the permittee's discovery of the
failure of best available technology.

2. Executive Secretary

The Executive Secretary shall use the information provided
under R317-6-6.16.C.1 and any additional information provided by
the permittee to determine whether to initiate a compliance action
against the permittee for violation of permit conditions. The
Executive Secretary shall not initiate a compliance action if the
Executive Secretary determines that the permittee has met the
standards for an affirmative defense, as specified in R317-6-
6.16.C.3.

3. Affirmative Defense

In the event a compliance action is initiated against the
permittee for violation of permit conditions relating to best available
technology, the permittee may affirmatively defend against that
action by demonstrating the following:

a. The permittee submitted notification according to R317-6-
6.13;

b. The failure was not intentional or caused by the permittee's
negligence, either in action or in failure to act;

c. The permittee has taken adequate measures to meet permit
conditions in a timely manner or has submitted to the Executive
Secretary, for the Executive Secretary's approval, an adequate plan
and schedule for meeting permit conditions; and

d. The provisions of 19-5-107 have not been violated.

KEY: water quality, ground water
2004

Notice of Continuation October 17, 2002
19-5

v \4
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Environmental Quality, Water Quality

R317-100-3

Numeric Project Priority Ranking
System

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27179
FILED: 05/14/2004, 17:24

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are being made at the Utah Water Quality
Board's direction to increase priority status on the Utah
Wastewater Project Priority List for communities that achieve
Quality Growth Certification.

SUMMARY OF THE RULE OR CHANGE: The proposed change adds
priority points to the Utah Wastewater Project Priority List for
communities that achieve Quality Growth Certification.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-4-104, and 40 CFR 35.3115

ANTICIPATED COST OR SAVINGS TO:

0 THE STATE BUDGET: No change to the state budget. This rule
applies to priority system and ranking for available SRF
funding for wastewater projects and will not affect state
resources.

0 LocAL GOVERNMENTS: No costs or savings to local
government. Priority ranking may improve a local
government's ability to receive funding under the State's
wastewater loan programs.

0 OTHER PERSONS: No costs of savings to other persons. This
rule only incorporates funding priorities for municipalities.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The State
Wastewater Loan Program is a voluntary program. No
compliance costs are associated with the priority system.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed rule does not
apply to businesses. It only applies to communities that
achieve quality growth certification.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/16/2004

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-100. Utah State Project Priority System for the Utah
Wastewater Project Assistance Program.
R317-100-3. Numeric Project Priority Ranking System.

A. PRIORITY POINT TOTAL

1. A priority number total for a project will be determined by
adding the priority points from each of the four priority categories.
Total Priority Points = Project Need for Reduction of Water Pollution +
Potential for Improvement Factor + Existing Population Affected +
Special Consideration. If two or more projects receive an equal
number of priority points, such ties shall be broken using the following
criteria:

a. The projects shall be ranked in order of the highest "Need for
Reduction of Water Pollution."

b. If the tie cannot be broken on the basis of need, the projects
shall be ranked in order of the "Potential for Improvement Factor."

c. Ifthe tie cannot be broken on the basis of the above, the project
serving the greatest population will be given priority.

E. SPECTIAL CONSIDERATION

1. The proposed project is an interceptor sewer which is part of a
larger regional plan and is necessary to maintain the financial,
environmental or engineering integrity of that regionalization plan: 20
points, or

2. The project is needed to preserve high quality waters such as
prime cold water fishery and anti-degradation segments: 20 points.

3. The proposed project will change the facility's sludge disposal
practice from a non-beneficial use to a beneficial use method: 20
points.

4. The users of the proposed project are subject to a documented
water conservation plan: 20 points.

5. The sponsor of the proposed project has completed and
submitted the most recent Municipal Wastewater Planning Program
(MWPP) questionnaire: 20 points.

6. The sponsor of the proposed project, or its member entities
is certified as meeting the requirements for a Quality Growth
Community: 20 points.

KEY: grants, state assisted loans, wastewater
[Fuly-55-2002]2004

Notice of Continuation October 7, 2002

19-5

19-5-104

40 CFR 35.915 and 40 CFR 35.2015

Dave Wham at the above address, by phone at 801-538- M
6052, by FAX at 801-538-6016, or by Internet E-mail at

dwham@utah.gov
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Environmental Quality, Water Quality

R317-103

Rural Communities Hardship Grants
Program

NOTICE OF PROPOSED RULE
(Repeal)
DAR FiLE No.: 27180
FIiLED: 05/14/2004, 17:25

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The funds
appropriated under this program have been expended. The
administrative rule that governs the program is no longer
needed.

SUMMARY OF THE RULE OR CHANGE: The rule is being repealed
in its entirety. This program pertains to a one-time federal
grants program that was developed in 1997. This program is
independent of the on-going Hardship Grant Program that is
capitalized with state, not federal, funds.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-4-104

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: No change to state budget. This rule
applied to a one-time federal grants program that has been
discontinued. Funds appropriated for this program have been
expended.

0 LocAL GOVERNMENTS: No costs or savings to local
government. This rule applied to a one-time federal grants
program that has been discontinued. Funds appropriated for
this program have been expended.

O OTHER PERSONS: No costs or savings to other persons. This
rule applied to a one-time federal grants program that has
been discontinued. Funds appropriated for this program have
been expended.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The rule is being
proposed for repeal in its entirety. No compliance costs.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The existing rule did not apply
to businesses. Repeal of the rule should not have any fiscal
impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/16/2004

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
|R317H3—Rural-Communities Hardship-Grants Program:
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NOTICES OF PROPOSED RULES

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-49

Dental Service

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27176
FiLeD: 05/14/2004, 16:38

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
amended to make provisions for limited dental services to
non-pregnant adults ages 21 and older.

SUMMARY OF THE RULE OR CHANGE: In Section R414-49-3,
dental services are made available to categorically and
medically needy clients. In Subsection R414-49-5(16), dental
services to non-pregnant adults ages 20 and older are limited
to X-rays, fillings, routine extractions for erupted teeth only,
and root canals on permanent teeth excluding 2nd and 3rd
molars. The provisions on preauthorization are modified and
made more specific.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 26-18-3; and 42 CFR, October 1995 ed.,
Sections 440.100, 440.120, 483.460

THIS RULE OR CHANGE INCORPORATES BY REFERENCE THE
FOLLOWING MATERIAL: 42 CFR, October, 1995 ed., sections
440.100, 440.120, 483.460

ANTICIPATED COST OR SAVINGS TO:

0 THE STATE BUDGET: This rulemaking will annually cost the
State General Fund $1,000,000, that will be matched by
$2,576,537 annually in federal funds.

[0 LOCAL GOVERNMENTS: Local governments do not provide
dental services, therefore there is no impact to local
governments.

0 OTHER PERSONS: Providers will gain additional
reimbursement, probably close to $3,500,000 annually as a
result of this rule.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This restoration of
service should not cause any compliance costs except for
minimal reprogramming by providers to bill Medicaid for this
service.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule restores limited dental
service to adults as authorized by the 2004 Legislature (S.B.
1). It will have a positive impact on business. Scott D.
Williams, MD (DAR NOTE: S.B. 1is found at UT L 2004 Ch
256, and will be effective 07/01/2004.)

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 4/29/2004 at 2:00 PM, 288 N. 1460 W., Salt Lake
City, UT.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Scott D. Williams, Executive Director

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-49. Dental Service.
R414-49-1. Introduction and Authority.

(1) The Medicaid Dental Program provides a scope of dental
services to meet the basic dental needs of Medicaid recipients.

(2) Dental services are authorized by 42 CFR, October 1995[;]
ed., [s]Sections 440.100, 440.120, 483.460, which are adopted and
incorporated by reference.

R414-49-2. Definitions.

In addition to the definitions in R414-1-1, the following
definitions apply to this rule:

(1) "Adult" means a person who has attained the age of 21.

(2) "Child" means a person under age 21 who is eligible for the
EPSDT (CHEC) program.
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(3) "Child Health Evaluation and Care" (CHEC) is the Utah-
specific term for the federally mandated program of early and
periodic screening, diagnosis, and treatment (EPSDT) for children
under the age of 21.

(4) "Dental services" means diagnostic, preventive, or
corrective procedures provided by, or under the supervision of, a
dentist in the practice of his profession.

(5) "Emergency services" means treatment of an unforeseen,
sudden, and acute onset of symptoms or injuries requiring
immediate treatment, where delay in treatment would jeopardize or
cause permanent damage to a person's dental health.

R414-49-3. Client Eligibility Requirements.
Dental services are available to categorically and medically

needy clients|-whe-areases20-and-youngerorwhoare preghant

R414-49-4. Program Access Requirements.

Dental services are available only from a dentist who meets all
of the requirements necessary to participate in the Utah Medicaid
Program, and who has signed a provider agreement.

R414-49-5. Service Coverage.

Specific services are identified for adults and for children
eligible for the EPSDT (CHEC) program, since program covered
services may differ. Specific program covered services for residents
of ICFs/MR are detailed in this section.

(1) Diagnostic services are covered as follows:

(a) Each provider may perform a comprehensive oral
evaluation one time only for either a child or an adult.

(b) A limited problem-focused oral evaluation for a child or an
adult.

(c) Each provider may perform either two periodic oral
evaluations, or a comprehensive and a periodic oral evaluation per
calendar year.

(d) A choice of panoramic film, a complete series of intraoral
radiographs, or a bitewing series of radiographs of diagnostic
quality.

(e) Study models or diagnostic casts for children.

(2) Preventive services are covered as follows:

(a) Child:

(i) Two prophylaxis treatments in a calendar year by a
provider, with or without fluoride.

(ii) Occlusal sealants are a benefit on the permanent molars of
children under age 18.

(iii) Space maintainers.

(b) Adult: Two prophylaxis treatments in a calendar year by a
provider.

(3) Restorative services are covered as follows:

(a) Amalgam restorations, composite restorations on anterior
teeth, stainless steel crowns, crown build-up, prefabricated post and
core, crown repair, and resin or porcelain crowns on permanent
anterior teeth for children.

(b) Amalgam restorations, and composite restorations on
anterior teeth for adults.

(4) Endodontics services are covered as follows:

(a) Therapeutic pulpotomy for primary teeth.

(b) Root canals, except for permanent third molars or primary
teeth, or permanent second molars for adults.

(c) Apicoectomies.

(5) Periodontics services are covered as follows:

(a) Root planing or periodontal treatment for children.

(b) Gingivectomies for patients who use anticonvulsant
medication, as verified by their physician.

(6) Oral Surgery services are covered as follows:

(a) Extractions for adults and children.

(b) Surgery for emergency treatment of traumatic injury.

(¢) Emergency oral and maxillofacial services provided by
dentists or oral and maxillofacial surgeons.

(7) Prosthodontics services are covered as follows:

Initial placement of dentures, including the relining to assure
the desired fit.

(a) Full Dentures

(i) Child: Complete dentures.

(i1) Adult: "Initial" dentures.

(b) Partial dentures may be provided if the denture replaces an
anterior tooth or is required to restore mastication ability where there
is no mastication ability present on either side.

(c) Relining, rebasing, or repairing of existing full or partial
dentures.

(8) Medicaid covered dental services are available to residents
of an ICF/MR on a fee-for-service basis, except for the annual exam,
which is part of the per diem paid to the ICF/MR.

(9) Patients who receive total parenteral or enteral nutrition
may not receive dentures.

(10) The provider must mark all new placements of full or
partial dentures with the patient's name to prevent lost or stolen
dentures in facilities licensed under Title 26, Chapter 21.

(11) General anesthesia and I.V. sedation are covered services.

(12) Fixed bridges, osseo-implants, sub-periosteal implants,
ridge augmentation, transplants or replants are not covered services.

(13) pontic services, vestibuloplasty, occlusal appliances, or
osteotomies are not covered services.

(14) Consultations or second opinions not requested by
Medicaid are not covered services.

(15) Treatment for temporomandibular joint syndrome, its
prevention or sequela, subluxation, therapy, arthrotomy,
meniscectomy, condylectomy are not covered services.

(16) Services to non-pregnant adults ages 20 and older are

limited to X-rays, fillings. routine extractions for erupted teeth only,
and root canals on permanent teeth excluding 2nd and 3rd molars.

(17) Prior authorization is required for gingivectomies, full
mouth debridements, dentures, partial dentures, porcelain to metal

crowns and general anesthesia procedures.[Servicesrequiringprior

autherization—or—those—with—other limitations—arehisted—in—the
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R414-49-6. Reimbursement.

(1) Reimbursement for Dental Services is through select ADA
dental codes which are based on an established fee schedule unless a
lower amount is billed. The Department pays the lower of the
amount billed and the rate on the schedule.

(2) The amount billed cannot exceed usual and customary
charges for private pay patients. Fee schedules were initially
established after consultation with provider representatives.
Adjustments to the schedule are made in accordance with
appropriations and to produce efficient and effective services.

KEY: Medicaid

2004

Notice of Continuation December 20, 1999
26-1-5

26-18-3

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-401

Nursing Care Facility Assessment

NOTICE OF PROPOSED RULE
(New Rule)
DAR FIiLE No.: 27143
FiLED: 05/07/2004, 14:13

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
rulemaking is necessary in order for all nursing facilities to be
assessed a uniform amount for each non-Medicare patient
day. The Division of Health Care Financing serves as the
collecting agent for the assessment, which will be deposited in
a restricted account from which the state legislature may
appropriate funds to the Division to be used only to increase
reimbursement rates to nursing care facilities. These
reimbursement rates are used to provide services pursuant to
the state Medicaid program and are used for administrative
expenses applicable to the assessment and collection of
funds. Administrative expenses are not to exceed 3% of the
collected amount.

SUMMARY OF THE RULE OR CHANGE: This is a new rule that
implements a uniform amount to be assessed for each non-
Medicare patient day in a nursing facility.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 26-18-3 and 26-1-5

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: Budget neutral due to collection of
$10,100,000 from nursing facilities and a draw down of federal
matching funds in the amount of approximately $26,000,000.
O LOCAL GOVERNMENTS: There is no budget impact to local
governments because local governments do not fund nursing
care facilities.

O OTHER PERSONS: There is an enhanced revenue of
approximately $26,000,000 for nursing facility providers as a
result of federal matching funds.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Compliance costs
include a collection of $6.18 per non-Medicare patient day
from each nursing facility or a total of $10,100,000. This
collection will be used as state funds to draw down about
$26,000,000 in federal funds. 99% of all facilities will gain
from this process. The amount of gain depends on the
number of Medicaid patients in the facility.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The 2004 Legislature passed
S.B. 128 at the request of nursing facilities to fund a significant
rate increase for these facilities. This rule implements the
assessment which will have positive fiscal impact on this
industry. Scott D. Williams, MD (DAR NOTE: S.B. 128 is
found at UT L 2004 Ch 284, and will be effective 07/01/2004.)

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Scott D. Williams, Executive Director

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-401. Nursing Care Facility Assessment.
R414-401-1. Introduction and Authority.

(1) This rule implements the assessment imposed on certain
nursing care facilities by Utah Code Title 26, Chapter 35a.

(2) The rule is authorized by Section 26-1-30 and Utah Code
Title 26, Chapter 35a.

R414-401-2. Definitions.
(1) The definitions in Section 26-35a-103 apply to this rule.
(2) The definitions in R414-1 apply to this rule.

UTAH STATE BULLETIN, June 1, 2004, Vol. 2004, No. 11

19



NOTICES OF PROPOSED RULES

DAR File No. 27171

R414-401-3. Assessment.

(1) The collection agent for the nursing care facility
assessment shall be the Department, which is vested with the
administration and enforcement of the assessment.

(2) The uniform rate of assessment for every facility is $6.18
per non-Medicare patient day provided by the facility. The Utah
State Veteran's Home is exempted from this assessment and this
rule.

(3) Each nursing care facility must pay its assessment monthly
on or before the last day of the next succeeding month.

(4) The Department shall extend the time for paying the
assessment to the next month succeeding the federal approval of a

Medicaid State Plan Amendment allowing for the assessment, and
consequent reimbursement rate adjustments.

R414-401-4. Reporting and Auditing Requirements.

(1) Each nursing care facility shall, on or before the end of the
succeeding month, file with the Department a report for the month,
and shall remit with the report the assessment required to be paid for
the month covered by the report.

(2) Each report shall be on the Department-approved form, and
shall disclose the total number of patient days in the facility, by
designated category, during the period covered by the report.

(3) Each nursing care facility shall supply the data required in
the report and certify that the information is accurate to the best of
the representative's knowledge.

(4) Each nursing care facility subject to this assessment shall
maintain complete and accurate records. The Department may
inspect each nursing care facility's records and the records of the
facility's owners to verify compliance.

(5) Separate nursing care facilities owned or controlled by a
single entity may combine reports and payments of assessments
provided that the required data are clearly set forth for each
separately reporting nursing care facility.

(6) The Department shall extend the time for making required
reports to the next month succeeding the federal approval of a
Medicaid State Plan Amendment allowing for the assessment, and
consequent reimbursement rate adjustments.

R414-401-5. Penalties and Interest.

The penalties for failure to file a report, to pay the assessment
due within the time prescribed, to pay within 30 days of a notice of
deficiency of the assessment, for underpayment of the assessment,
for intent to evade the assessment are as provided in Utah Code
Section 26-35a-105.

KEY: Medicaid, nursing facility
2004

26-1-30

26-35a

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-504

Nursing Facility Payments

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 27171
FiLeD: 05/14/2004, 15:31

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
rulemaking is necessary to implement the nursing facility
reimbursement plan for FY 2005.

SUMMARY OF THE RULE OR CHANGE: This change amends the
nursing facility payments rule by adding to the definition of
"sole community provider," and changing the conditions and
provisions of participation as a sole community provider. It
also amends the provision for phase-out of the property as a
separate component of the reimbursement rate, specifying
that the property payment will continue under the current
methodology for a period of six months. The rule provides
that the case-mix rate and other non-property components of
the total reimbursement rate effective July 2, 2004, will be the
same as the rate in effect on June 30, 2004, pending federal
approval of a Medicaid State Plan Amendment implementing
Rule R414-401, Utah Nursing Care Facility Assessment Act.
This rulemaking provides: that upon federal approval of the
aforementioned State Plan Amendment, components of the
reimbursement rate will be adjusted retroactive to July 1,
2004, to reflect the additional funding made available; adds a
provision for incentive payments; and makes provisions for
urban/rural differential payments based on labor costs. The
rule anticipates adoption of a fair rental value model for
property reimbursement in the future. (DAR NOTE: The
proposed new rule of R414-401 is under DAR No. 27143 in
this issue.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 26-1-5 and 26-18-3

ANTICIPATED COST OR SAVINGS TO:

O THE STATE BUDGET: No change--The clarifications in this rule
change will not change the amount of state and federal funds
that will be distributed to regulated health care facilities.

0 LOCAL GOVERNMENTS: Local government operated nursing
homes may benefit from the sole community provider
adjustment. This change sets the terms and conditions for
qualifying. This could have a positive benefit for local
government.

0 OTHER PERSONS: Except for sole community nursing
facilities which may benefit from a rate adjustment, the overall
impact on nursing facilities will be budget neutral. Facilities
wishing to qualify for the sole community provider adjustment
will be required to submit financial information and other data
to support that they are in financial distress. Application for the
adjustment is voluntary.  Once the federal government
approves the nursing home assessment, this rule will facilitate
a significant increase in nursing home reimbursement.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Except for sole
community nursing facilities which may benefit from a rate
adjustment, the overall impact on nursing facilities will be
budget neutral. Facilities wishing to qualify for the sole
community provider adjustment will be required to submit
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financial information and other data to support that they are in
financial distress. Application for the adjustment is voluntary.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Upon federal approval of the
nursing home assessment passed in the 2004 Legislature
(S.B. 128), this rule will have a positive fiscal impact on
nursing homes. Scott D. Williams, MD (DAR NOTE: S.B.
128 is found at UT L 2004 Ch 284, and will be effective
07/01/2004.)

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AUTHORIZED BY: Scott D. Williams, Executive Director

R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-504. Nursing Facility Payments.

R414-504-1. Introduction.

(1) This rule adopts a case mix or severity based payment
system, commonly referred to as RUGS (Resource Utilization Group
System). This system reimburses facilities based on the case mix
index of the facility.

(2) This rule is authorized by Utah Code sections 26-1-5[26-
+8-2;] and 26-18-3.

R414-504-2. Definitions.
The definitions in R414-1-2 and R414-501-2 apply to this rule.
In addition:

(1) "Behaviorally complex resident" means a long-term care
resident with a severe, medically based behavior disorder, including
traumatic brain injury, dementia, Alzheimer's, Huntington's Chorea,
which causes diminished capacity for judgment, retention of
information or decision-making skills, or a resident, who meets the
Medicaid criteria for nursing facility level of care and who has a
medically-based mental health disorder or diagnosis and has a high
level resource use in the nursing facility not currently recognized in
the case mix.

(2) "Case Mix Index" means a score assigned to each facility
based on the average of the Medicaid patients' RUGS scores for that
facility.

(3) "Facility Case Mix Rate" means the rate the Department
issues to a facility for a specified period of time. This rate utilizes
the case mix index for a provider, labor wage index application and
other case mix related costs.

(4) "FCP" means the Facility Cost Profile cost report filed by
the provider on an annual basis.

(5) "Minimum Data Set" (MDS) means a set of screening,
clinical and functional status elements, including common
definitions and coding categories, that form the foundation of the
comprehensive assessment for all residents of long term care
facilities certified to participate in Medicaid.

(6) "Nursing Costs" means the most current [preperty-|costs
from the annual FCP report reported on lines 070-012 Nursing
Admin Salaries and Wages; 070-013 Nursing Admin Tax and
Benefits; 070-040 Nursing Direct Care Salaries and Wages; [and
]070-041 Nursing Direct Care Tax and Benefits, and 070-050
Purchased Nursing Services.

(7) "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in 42
USC 1396r (a) (1988), 42 CFR 440.150 and 442.12 (1993), and
UCA 26-21-2(15).

(8) "Patient day" means the care of one patient during a day of
service, excluding the day of discharge.

(9) "Property costs" means the most current property costs
from the annual FCP report reported on lines 230 (Rent and Leases
Expense), 240 (Real Estate and Personal Property Taxes), 250
(Depreciation - Building and Improvement), 260 (Depreciation -
Transportation Equipment), 270 (Depreciation - Equipment), 280
(Interest - Mortgage, Personal Property Furniture and Equipment -
Small Items), 300 (Property Insurance).

(10) "RUGS" means the 34 RUG identification system based
on the Resource Utilization Group System established by Medicare
to measure and ultimately pay for the labor, fixed costs and other
resources necessary to provide care to Medicaid patients. Each
"RUG" is assigned a weight based on an assessment of its relative
value as measured by resource utilization.

(11) "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental and
clinical condition, which projects the amount of relative resources
needed to provide care to the resident. RUGS is calculated from the
information obtained through the submission of the MDS data.

(12) "Sole community provider" means a facility that is not an
urban provider and is not within 30 paved road miles of another
existing facility is the only facility:

(a) within a city, if the facility is located within the
incorporated boundaries of a city; or

(b) within the unincorporated area of the county if it is located
in an unincorporated area.

(13) "Urban provider" means a facility located in a county of
more than 90,000 population.

R414-504-3. Principles of Facility Case Mix Rates and Other
Payments.

The following principles apply to the payment of freestanding
and provider based nursing facilities for services rendered to nursing
care level I, II, and III Medicaid patients, as defined in R414-502.
This rule does not affect the system for reimbursement for intensive
skilled Medicaid patients.
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(1) Effective January 1, 2003, approximately 50% of total
payments in aggregate to nursing facilities for nursing care level I, II
and III Medicaid patients are based on a prospective facility case
mix rate. In addition, these facilities shall be paid a flat basic
operating expense payment equal to approximately 38% of the total
payments. The balance of the total payments will be paid in
aggregate to facilities as required by R414-504-3 based on other
authorized factors, including property and behaviorally complex
residents, in the proportion that the facility qualifies for the factor.

(2) Pending federal approval of a Medicaid State Plan
Amendment implementing the Utah Nursing Care Facility
Assessment Act, and consequent rules, the case mix rate in effect on
July 2, 2004, as well as other components of the total rate will be the
same as those in effect on June 30, 2004.

(3)  Upon federal approval of the nursing care facility
assessment State Plan Amendment, rate components will be adjusted
retroactively to July 2, 2004, to reflect the additional funding made
available.

(4) The Department calculates each nursing facility's case mix
index quarterly based upon the previous 12 month moving average
case mix history.

([315) A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request with the
Division of Health Care Financing. The Department may approve
an add-on rate if an assessment of the acuity and needs of the patient
demonstrates that the facility is not adequately reimbursed by the
RUGS score for that patient. The rate is added on for the specific
resident's payment and is not subsumed as part of the facility case
mix rate. The Resident Assessment Section will make the
determination as to qualification for any additional payment. The
Division of Health Care Financing shall determine the amount of
any add-on.

([4]6) Property costs are paid separately from the RUGS rate.[

(a) Each facility's reimbursement rate effective July [4]2,
200[2]4, includes a property payment [betweer]of $11.19 per patient

costs greater than $11.19 per patient day as reported on the most
recent FCP may receive a property differential payment, as follows:

which the $11.19 base is subtracted. This can be algebraically stated
as: (FCP-reported property cost / (total number of licensed beds x
365 x .75)) - $11.19 = property differential.

(c) Regardless of the result produced under subsection (b), the
property differential payment shall not exceed $8.81 per patient day
from the effective date of this rule until December 31, 2004.
Regardless of the result produced under subsection (b), beginning
January 1, 2005, the property differential shall not exceed $4.40.
The amount reduced beginning January 1, 2005 from property
payments shall be shifted to other components of the rate and
distributed to facilities.

([517) Newly constructed facilities' case mix component of the
rate shall be paid at the average rate. This average rate shall remain
in place for a new facility for six months, whereupon the provider's
case mix index and property payment is established. At this point,
the Department shall issue a new case mix adjusted rate. The
property payment to the facility is controlled by R414-504-3([4]6).
A newly constructed [faeHlities'|facility's property payment may not
exceed $20.00 per patient day[-and-shall-be-reduced+fR414-504-

([6]8) An existing facility acquired by a new owner will
continue at the same case mix index and property cost payment
established for the facility under the previous ownership for the
remainder of the quarter. The new owners property payment may
not exceed $20.00 per patient day[-and-shal-beredueedif R414-

. . 1

([#19)(a) A sole community provider that is financially
distressed may apply for a payment adjustment above the case mix
index established rate._The maximum increase will be the lesser of
the facility's reasonable costs (as defined in CMS publication 15-1,
Section 2102.2), or 7.5% above the average of the most recent FCP
Medicaid daily rate for all Medicaid residents in all freestanding
nursing_facilities in the state. The maximum duration of this
adjustment is 12 months.

(b) The application shall propose what the adjustment should
be and include a financial review prepared by the facility
documenting:

(i) the facility's income and expenses for the past 12 months;
and

(i) steps taken by the facility to reduce costs and increase
occupancy.

(c) Financial support from the local municipality and county
governing bodies for the continued operation of the facility in the
community is a necessary prerequisite to an acceptable application.
The Department, the facility, and the local governing bodies may
negotiate the amount of the financial commitment from the
governing bodies, but in no case may the local commitment be less
than [+0%]50% of the state share required to fund the proposed
adjustment._Any continuation of the adjustment beyond 6 months
requires a local commitment of 100% of the state share for the rate

(1) For facilities with the most recent FCP-reported occupancy

increase above the base rate. The applicant shall submit letters of

greater than 75%, the property differential is the FCP-reported
property cost divided by the sum of the number of Medicaid patient
days and non-Medicaid patient days from which the $11.19 base is
subtracted. This can be algebraically stated as: (FCP-reported
property cost / (total number of Medicaid patient days + non-
Medicaid patient days)) - $11.19 = property differential.

(ii) For facilities with an FCP-reported occupancy less than
75%., the property differential is the FCP-reported property cost
divided by the number of licensed beds times 365 times .75 from

commitment from the applicable municipality or county, or both,
committing to make an intergovernmental transfer for the amount of
the local commitment.

(d) The Department may conduct its own independent financial
review of the facility prior to making a decision whether to approve
a different payment rate.

(e) If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate adjustment
for up to 90 days.
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(f) The Department's determination shall be based on
maintaining access to services on and maintaining economy and
efficiency in the Medicaid program.

(g) If the facility desires an adjustment for more than 90 days,
it must demonstrate that:

(i) the facility has taken all reasonable steps to reduce costs,
increase revenue and increase occupancy;

(i1) despite those reasonable steps the facility is currently
losing money and forecast to continue losing money; and

(iii) the amount of the approved adjustment will allow the
facility to meet expenses and continue to support the needs of the
community it serves, without unduly enriching any party.

(h) Ifthe Department approves an interim or other adjustment,
it shall notify the facility when the adjustment is scheduled to take
effect and how much contribution is required from the local
governing bodies. Payment of the adjustment is contingent on the
facility obtaining a fully executed binding agreement with local
governing bodies to pay the contribution to the Department.

(1) The Department may withhold or deny payment of the
interim or other adjustment if the facility fails to obtain the required
agreement prior to the scheduled effective date of the adjustment.

([8110) A provider may challenge the rate set pursuant to this
rule using the appeal in R410-14. A provider must exhaust
administrative remedies before challenging rates in any other forum.

([99—TheDepartment-may—adfustreimbursementto—urban

ECPs:]11) In developing payment rates, the Department may adjust
urban and non-urban rates to reflect differences in urban and non-
urban labor costs. The urban labor costs reimbursement cannot
exceed 106% of the non-urban labor costs. Labor costs are as
reported on the most recent FCP but do not include FCP-reported

management, consulting, director, and home office fees.

-]
R414-504-4. Quality Improvement Incentive.

Upon federal approval of the Nursing Care Facilities State Plan
Amendment, funds in the amount of $500,000 shall be set aside
annually to reimburse facilities that have a quality improvement plan
and have no violations that are at an "immediate jeopardy" level, as
determined by the Department, at the most recent recertification
survey and during the incentive period. The Department shall

distribute incentive payments to qualifying facilities based on the
proportionate share of the total Medicaid patient days in qualifying
facilities. If a facility appeals the determination of a survey
violation, the incentive payment will be withheld pending the final
administrative appeal. On appeal, if violations are found not to have
occurred at a severity level of "immediate jeopardy" or higher, the
incentive payment will be paid to the facility. If'the survey findings

are upheld, the remaining incentive payments will be distributed to
all qualifying facilities.

KEY: Medicaid
[Oetober-8;2003]2004
26-1-5

[26-18-2

126-18-3

v v

Human Resource Management,
Administration

R477-1

Definitions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27160
FiLeD: 05/14/2004, 15:00

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
amendments to this rule will add more precision to the use of
two terms in the Department of Human Resource
Management (DHRM) rules; "agency" and "career service
exempt", and delete definitions that are vague, redundant or
are no longer needed.

SUMMARY OF THE RULE OR CHANGE: In Subsection R477-1-1(8),
"Agency" is amended to mean just a department of the
executive branch of state government. The definition this
replaces is broad and vague enough that it can be applied to
describe a division or other lower level entity. In Subsection
R477-1-1(13), "Assignment" is deleted; it is no longer needed
as a term to describe actions associated with the state
classification system. In Subsection R477-1-1(14), "At will"
Employee is deleted. This term is one of three that are used
interchangeably to describe an employee outside the career
service protections of the Utah Code. The other two are "non-
career service" and "career service exempt". For consistency
throughout the R477 rules, the term "career service exempt"
will be used in place of "at will" and "non-career service".
Elements of this definition are being added to the new
definition for "career service exempt employee". In
Subsection R477-1-1(14), a nonsubstantive technical change
is made that adds clarity to the definition. In Subsection R477-
1-1(16), "Career Service Exempt Employee" is amended to
include elements of the definition for "At will" which is being
deleted. In Subsection R477-1-1(17), "Career Service
Exempt Position" is changed to be consistent with the change
to the definition for "Career Service Exempt Employee". In
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Subsection R477-1-1(21), a nonsubstantive technical change
that bring this definition in line with recent changes in the state
job classification system is made. In Subsection R477-1-
1(75), "Market Based Bonus" is a new definition that coincides
with amendments to the state incentive award and bonus
policy in Section R477-6-5. In Subsection R477-1-1(93),
"Probationary Employee" is a new term that is needed to
distinguish this status from the new definition for "Career
Service Exempt Employee" because of the special status
granted to this class of employee in the Utah Code.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

0 THE STATE BUDGET: The amendments to these definitions will
require no changes to the operating procedures or practices of
state agencies and thus will generate no costs or savings.

0 LOCAL GOVERNMENTS: By law, Section 67-19-15, this rule
has no effect beyond the executive branch of state
government.

O OTHER PERSONS: By law, Section 67-19-15, this rule has no
effect beyond the executive branch of state government.

COMPLIANCE COSTS FOR AFFECTED PERSONS: By law, Section
67-19-15, DHRM rules effect only persons employed by the
executive branch of state government. Rule amendments that
create a cost for an employee will either impose a fee for a
choice which an employee may make or will cancel a
monetary benefit that an employee currently enjoys because
of rule. The amendments to the definitions in this rule will do
neither of these and will thus impose no costs on employees.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Rules published by DHRM
have no direct effect on businesses or any entity outside state
government. DHRM has authority to write rules only to the
extent allowed by the Utah Personnel Management Act, Title
67, Chapter 19. Section 67-19-15 limits the provisions of
career service and this rule to employees of the executive
branch of state government. The only possible impact may be
a very slight, indirect effect if an agency passes costs or
saving on to businesses through fees. However, no such
costs or saving will accrue with this amendment.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

Room 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Conroy Whipple at the above address, by phone at 801-538-
3067, by FAX at 801-538-3081, or by Internet E-mail at
cwhipple@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2004.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2004

AuUTHORIZED BY: Kim Christensen, Executive Director

R477. Human Resource Management, Administration.
R477-1. Definitions.
R477-1-1. Definitions.

The following definitions apply throughout these rules unless
otherwise indicated within the text of each rule.

(1) Abandonment of Position: An act of resignation resulting
from an employee's unexcused absence from work or failure to come to
work for three consecutive days when the employee is capable, but
does not properly notify his supervisor.

(2) Active Duty: Full-time active military or reserve duty; a term
used for veteran's preference adjustments. It does not include active or
inactive duty for training or initial active duty for training.

(3) Actual Hours Worked: Time spent performing duties and
responsibilities associated with the employee's job assignments.

(4) Administrative Leave: Leave with pay granted to an
employee at management discretion that is not charged against the
employee's leave accounts.

(5) Administrative Adjustment: A DHRM approved change of a
position from one job to another job or salary range change for
administrative purposes that is not based on a change of duties and
responsibilities.

(6) Administrative Salary Decrease: A salary decrease of one or
more pay steps based on non-disciplinary administrative reasons
determined by an agency head or commissioner.

(7) Administrative Salary Increase: A salary increase of one or
more pay steps based on special circumstances determined by an
agency head or commissioner.

(8) Agency: [ 5

S 5O

entity of state government that is:

(a) directed by an executive director, clected official or
commissioner defined in Chapter 67-22 or in other sections of the code

E

(b) authorized to employ personnel; and

(c) subject to DHRM rules.

(9) Agency Head: The [ehief-]executive [effieer]director or
commissioner of each agency or their designated appointee.

(10) Agency Management: The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(11) Appeal: A formal request to a higher level review for
consideration of an unacceptable grievance decision.

(12) Appointing Authority: The officer, board, commission,
person or group of persons authorized to make appointments in their
agencies.[

) . ) - N

([#5]13) Bumping: A procedure that may be applied prior to a
reduction in force action (RIF). It allows employees with higher
retention points to bump other employees with lower retention points as

24

UTAH STATE BULLETIN, June 1, 2004, Vol. 2004, No. 11



DAR File No. 27160

NOTICES OF PROPOSED RULES

identified in the work force adjustment plan, as long as employees meet
the eligibility criteria outlined in interchangeability of skills.[

d

([#8]14) Career Mobility: A time[-] limited assignment of an
employee to [anether]a position of equal or higher salary range for
purposes of professional growth or fulfillment of specific
organizational needs.

([#9]15) Career Service Employee: An employee who has
successfully completed a probationary period in a career service
position.

(16) Career Service Exempt Employee: An employee appointed
to work for an unspecified period of time or who serves at the pleasure
of the appointing authority and may be separated from state
employment at any time without just cause.

(17) Career Service Exempt Position: A position in state service
exempted by law from provisions of competitive career service as
prescribed in 67-19-15 and in R477-2-1(1).

([26]18) Career Service Status: Status granted to employees who
successfully complete a probationary period for competitive career
service positions.

([2+]19) Category of Work: A job series within an agency that is
designated by the agency head as having positions to be eliminated
agency wide through a reduction in force. Category of work may be
further reduced after review by DHRM as follows:

(a) a unit smaller than the agency upon providing justification and
rationale for approval, for example:

(i) low org;

(ii) cost centers;

(iif) geographic locations;

(iv) agency programs.

(b) positions identified by a set of essential functions, for
example:

(i) position analysis data;

(ii) certificates;

(iii) licenses;

(iv) special qualifications;

(v) degrees that are required or directly related to the position.

([22]20) Certifying: The act of verifying the qualifications and
availability of individuals on the hiring list. [-]The number of
individuals certified shall be based on standards and procedures
established by the Department of Human Resource Management.

([23]121) Change of Workload: A change in [the—werk
requirements |position responsibilities and duties or a need to eliminate
or create particular positions in an agency caused by legislative action,
financial circumstances, or administrative reorganization.

([24]22) Classification Grievance: The approved procedure by
which an agency or a career service employee may grieve a formal
classification decision regarding the classification of a position.

([25]23) Classified Service: Positions that are subject to the
classification and compensation provisions stipulated in Section 67-19-
12 of the Utah Code Annotated.

([26]24) Classification Study: A Classification review conducted
by DHRM or an approved contract agency, under the rules outlined in
R477-3-4. A study may include single or multiple job or position
reviews.

([2#]25) Compensatory Time: Time off that is provided to an
employee in lieu of monetary overtime compensation.

([28]26) Constant Review: A period of formal review of an
employee, not to exceed six months, resulting from substandard
performance or behavior, as defined by Utah law and contained in these
rules. Removal from constant review requires a formal evaluation.

([29]27) Contract Agency: An agency with authority to perform
specific HR functions as outlined in a formal delegation agreement
with DHRM under authority of section 67-19-7.

([30]28) Contractor: An individual who is contracted for service,
is not supervised by a state supervisor, but is responsible for providing
a specified service for a designated fee within a specified time. The
contractor shall be responsible for paying all taxes and FICA payments,
and shall not accrue benefits.

([3+]29) Corrective Action: A written administrative action to
address substandard performance or behavior of an employee as
described in R477-10-2. Corrective action includes a period of
constant review.

([32]30) Ciritical Incident Drug or Alcohol Test: A drug or
alcohol test conducted on an employee as a result of the behavior,
action, or inaction of an employee that is of such seriousness it requires
an immediate intervention on the part of management.

([33]31) Demeaning Behavior: Any behavior which lowers the
status, dignity or standing of any other individual.

([34]32) Demotion: An action resulting in a salary reduction on
the current salary range or the movement of an incumbent from one job
or position to another job or position having a lower salary range,
which may include a reduction in salary. Administrative adjustments
and reclassifications are not included in the definition of a demotion.

([35]33) Department: The Department of Human Resource
Management.

([36]34) Derisive Behavior: Any behavior which insults, taunts,
or otherwise belittles or shows contempt for another individual.

([37]35) Designated Hiring Rule: A rule promulgated by DHRM
that defines which individuals on a certification are eligible for
appointment to a career service position.

([38]36) DHRM: The Department of Human Resource
Management.

([39]137) DHRM Approved Recruitment and Selection System:
The state's recruitment and selection system, which includes:

(a) continuous recruitment of all positions;

(b) a centralized and automated computer database of resumes
and related information administered by the Department of Human
Resource Management;

(c) decentralized access to the database based on delegation
agreements.

([40]38) Disability: Disability shall have the same definition
found in the Americans With Disabilities Act (ADA) of 1990, 42 USC
12101 (1994); Equal Employment Opportunity Commission regulation,
29 CFR 1630 (1993); including exclusions and modifications.

([4+]39) Disciplinary Action: Action taken by management
under the rules outlined in R477-11.

([42]40) Discrimination: Unlawful action against an employee or
applicant based on race, religion, national origin, color, sex, age,
disability, protected activity under the anti-discrimination statutes,
political affiliation, military status or affiliation, or any other non-merit
factor, as specified by law.

([43]41) Dismissal: A separation from state employment for
cause.
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([44]42) Drug-Free Workplace Act: A 1988 congressional act,
34 CFR 85 (1993), requiring a drug-free workplace certification by
state agencies that receive federal grants or contracts.

([45]43) Employee Personnel Files: For purposes of Titles 67-18
and 67-19, the files maintained by DHRM and agencies as required by
R477-2-6. This does not include employee information maintained by
SUpervisors.

([46]44) Employment Eligibility Certification: A requirement of
the Immigration Reform and Control Act of 1986, 8 USC 1324 (1988)
that employers verify the identity and eligibility of individuals for
employment in the United States.

([47]45) "Escalator" Principle: Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA), returning
veterans are entitled to return back onto their seniority escalator at the
point they would have occupied had they not left state employment.

([48]46) Equal Employment Opportunity (EEO): Non[-
]discrimination in all facets of employment by eliminating patterns and
practices of illegal discrimination.

([49]47) Excess Hours: A category of compensable hours
separate and apart from compensatory or overtime hours that accrue at
straight time only when an employee's actual hours [aetaalty-]worked,
plus additional hours paid[-but-net-werked], exceed an employee's
normal work period.

([56]48) Fair Employment Opportunity and Practice: Assures
fair treatment of applicants and employees in all aspects of human
resource administration without regard to age, disability, national
origin, political or religious affiliation, race, sex, or any non-merit
factor.

([51+149) Fitness For Duty Evaluation: Evaluation, assessment or
study by a licensed professional to determine if an individual is able to
meet the performance or conduct standards required by the position
held, or is a direct threat to the safety of self or others.

([52]50) FLSA: Fair Labor Standards Act. The federal statute
that governs overtime. See 29 USC 201 (1996).

([53]51) FLSA Exempt: Employees who are exempt from the
Fair Labor Standards Act.

([54]52) FLSA [Nen-Exempt|Nonexempt: Employees who are
not exempt from the Fair Labor Standards Act.

([55]53) Follow Up Drug or Alcohol Test: Unannounced drug or
alcohol tests conducted for up to five years on an employee who has
previously tested positive or who has successfully completed a
voluntary or required substance abuse treatment program.

([56]54) Full Time Equivalent (FTE): The budgetary equivalent
of one full time position filled for one year.

([57]155) Furlough: A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

([58]56) Grievance: A career service employee's claim or charge
of the existence of injustice or oppression, including dismissal from
employment resulting from an act, occurrence, omission, condition,
discriminatory practice or unfair employment practice not including
position classification or schedule assignment.

([59]57) Grievance Procedures: The statutory process of
grievances and appeals as set forth in Sections 67-19a-101 through 67-
192-408 and the rules promulgated by the Career Service Review
Board.

([60]58) Gross Compensation: Employee's total earnings, taxable
and [entaxable|nontaxable, as shown on the employee's paycheck stub.

([61+]59) Hiring List: A list of qualified and interested applicants
who are eligible to be considered for appointment or conditional
appointment to a specific position.

([62]60) Hostile Work Environment: A work environment or
work related situation where an individual suffers physical or emotional
stress due to the unwelcome behavior of another individual which is
motivated by race, religion, national origin, color, sex, age, disability or
protected activity under the anti-discrimination statutes.

([63]61) HRE: Human Resource Enterprise; the state human
resource management information system.

([64]62) Immediate Supervisor: The employee or officer who
exercises direct authority over an employee and who appraises the
employee's performance.

([65]63) Incompetence: Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

([66]64) Inefficiency: Wastefulness of government resources
including time, energy, money, or staff resources or failure to maintain
the required level of performance.

([6#]65) Interchangeability of Skills: Employees are considered
to have interchangeable skills only for those positions they have
previously held successfully in Utah state government employment or
for those positions which they have successfully supervised and for
which they satisfy job requirements.

([68]66) Intern: An individual in a college degree program
assigned to work in an activity where on-the-job training is accepted.

([69]67) Job: A group of positions similar in duties performed, in
degree of supervision exercised or required, in requirements of training,
experience, or skill and other characteristics. 